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OPPOSITION MEMORANDUM TO  

THE PROPOSED USE OF NONLAWYERS 
 AS IMPARTIAL HEARING OFFICERS IN NEW YORK CITY 

 
 
To:  Chancellor Betty A. Rosa 
 Vice Chancellor T. Andrew Brown 

Members, New York State Board of Regents 
Shannon Tahoe, Interim Commissioner, New York State Education Department  
Christopher Suriano, Assistant Commissioner for Special Education  
Kimberly Wilkins, Assistant Commissioner for Innovation and School Reform  
 
As members of the special education bar that represent significant numbers of children 

whose parents file due process hearings in New York City, we write to voice our unanimous 
opposition to the proposal to revert back to using non-lawyer hearing officers.  This proposal was 
described in the memorandum authored by Kimberly Young Wilkins on January 7, 2020 entitled 
“Expanding the Pool of Applicants to Serve as Impartial Hearing Officers to Hear Special 
Education Due Process Complaints Filed in New York City” and was discussed at the January 
13, 2020 Regents meeting (“Wilkins Memorandum”), as well as by Interim Commissioner Tahoe 
at the New York State budget hearing on February 11, 2020.  

 The special education bar is deeply concerned about the shortage of qualified, 
knowledgeable hearing officers available to hear IDEA complaints in New York City.  We are 
all well versed in the range of problems outlined in the Wilkins Memorandum, as well as the 
“External Review of The New York City Impartial Hearing Office,” dated February 22, 2019 
authored by Deusdedi Merced (“Merced Report”), which was referenced in the Wilkins 
Memorandum. 

  We understand that these problems are challenging.  However, the problems require real 
solutions, and not a return to a policy that has already failed in New York.  This proposal does 
not address the underlying causes of the problems in New York City and will cause further injury 
to the due process rights of families and their vulnerable children who are entitled to a fair and 
IDEA-compliant due process system.  

We strongly believe that there is a pool of available and trained hearing officers, as well 
as potential hearing officers who are lawyers, that would be available to take cases if the 
regulations and policies that require multiple 30 day extensions, mountains of unnecessary and 
unpaid paperwork and sanctions for late cases when all parties agree to adjournments were 
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revoked and the unfair hearing officer payment issues were resolved.1    Further, there would be 
far less hearings and more settlements if certain practices were revised and unconscionable 
delays in settlement processing were addressed.  However, those issues are not the subject of this 
letter and we will not be discussing them in detail at this time.  

The New York State Education Department and the New York State Regents should not 
reinstate regulations to allow non-lawyer hearing officers who have not completed law school to 
preside over hearings.  The diverse constituents of the special education bar are united in 
opposition to this proposal. 

Importance of Due Process that Conforms to Legal Standards  

Absent an emergency or other limited exceptions, parents must use the hearing and 
appeals process before filing in Court.  Over the past fifteen years, special education litigation 
following the administrative process has expanded.  In the federal Second Circuit (which covers 
New York), a body of case law has developed which underscore the importance of developing a 
legally sound and factually detailed record, consistent with standard legal practice.  The record 
built at the hearing is generally the record that is used in federal court cases that may make their 
way up to the Second Circuit Court of Appeals, or even the United States Supreme Court.   

It is for this reason that Courts have underscored the importance of developing a record at 
the hearing.  In general, Courts have ruled that exhaustion of administrative remedies through the 
impartial hearing process is required, in part, to “serve the underlying purposes of the IDEA's 
administrative scheme,” which includes assisting federal courts by establishing a factual record 
reflecting agency expertise through “full exploration of technical educational issues.” See  
Polera v. Board of Educ. of Newburgh Enlarged City School Dist., 288 F.3d 478 (2d Cir. 2002).  
Further, this “development of a complete factual record . . . promotes judicial efficiency by 
giving these agencies the first opportunity to correct shortcomings in their educational programs 
for disabled children.” Id.  

Beyond the above, the Courts in the Second Circuit have developed a body of case law 
pursuant to which deference is given to the decisions of the impartial hearing officer or State 
Review Officers. While the Courts are not required to accept legal interpretations made by IHOs 
and SROs, the Second Circuit has held that due weight must be afforded certain legal 
conclusions. M.H. v. New York City Dep't of Educ., 685 F.3d 217, 243–44 (2d Cir. 2012) 
(rejecting the argument that the Court must “review legal conclusions of administrative decisions 
de novo without giving due weight to the administrative decisions” because “subsequent 
decisions of this Court favor a different approach”).  Using non-lawyer hearing officers without 
the ability to analyze the complex body of law that has developed in the area of special education 
will undermine the due process system in the Courts.  
																																																													
1	We are aware that a new hearing officer compensation policy was just issued on February 7, 2020.  However, from 
what we understand, the hearing officers believe that this new compensation policy does not resolve, and will likely 
exacerbate, their issues. We do not understand why New York City’s children do not have the right to have hearing 
officers who are paid the same hourly rate for conducting hearings, motion practice, reading transcripts, writing 
decisions, conducting legal research, as well as hearing cancellations as those children who are living outside of the 
city limits.  
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Non-lawyers who Have Not Completed Law School Cannot Meet IDEA Requirements  

Under the IDEA, a hearing officer shall not be (a) an employee of the State educational 
agency or the local educational agency involved in the education or care of the child; or (b) a 
person having a personal or professional interest that conflicts with the person’s objectivity in the 
hearing.  See 20 U.S.C. §1415(f)(3)(A)(i)-(iv). Further, the hearing officer must have the 
following qualifications: 

• Possess knowledge of, and the ability to understand, the provisions of this chapter, 
Federal and State regulations pertaining to this chapter, and legal interpretations of 
this chapter by Federal and State courts;  

• Possess the knowledge and ability to conduct hearings in accordance with 
appropriate, standard legal practice; and  

• Possess the knowledge and ability to render and write decisions in accordance with 
appropriate, standard legal practice. 

See 20 U.S.C. § 1415(f)(3)(A)(i)-(iv)(emphasis added).   

New York abandoned the practice of using non-lawyers as hearing officers for many 
reasons before the IDEA was amended in 2004 to include the above requirements.  At that time, 
there was broad consensus across the field that using non-lawyers as hearing officers failed to 
ensure a legally functioning due process system.  The practice caused delays and significant 
appeals to the State Review Officer, which delayed children’s remedies.   The idea that the 
necessary expertise could be learned in a short training and then appropriately applied, given the 
wide range of legal issues that are addressed in hearings, by individuals lacking formal legal 
training and qualifications, is totally misplaced.     

It is difficult to ascertain how a typical layperson who has not completed law school 
would be able to fulfill the mandates of 20 U.S.C. § 1415(f)(3)(A)(i)-(iv).  This is particularly 
true in New York City where the special education bar is very active, has the resources to engage 
in litigation, and where the City’s actions often compel litigation on claims that, upon 
information and belief, would likely settle were they to arise outside of the City.   

The term “standard legal practice” in the IDEA requires that IHOs have the training, 
knowledge and capacity to operate the hearing in accordance with the IDEA, as well as general 
principles of trial practice.  This includes but is not limited to the following responsibilities: (a) 
making on-the-spot rulings on objections during direct and cross examination; (b) rendering on-
the-spot legal rulings about documentary evidence and addressing objections to evidence; (c) so 
ordering subpoenas and ruling on objections to subpoenas; (d) making decisions about the 
adequacy, sufficiency, reliability and credibility of evidence; and (d) deciding motions (i.e. 
applications by lawyers that are submitted before the final decision).2  In fact, some IHOs have 
rules of procedure similar to those rules promulgated by judges in Court.    

																																																													
2	Typical motions in hearings in New York City include motions to dismiss based upon statute of limitations (a 
complex area of the law), res judicata or collateral estoppel, motions for independent evaluations, motions for 
summary judgment, motions for a contested or substantially similar pendency and motions for interim relief.   
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Further, many special education hearings involve complex technical clinical and legal 
issues, which require hearing officers to have a knowledge of law.	 Many lawyers submit legal 
briefs of up to thirty pages in hearings, which are filled with legal citations to statutes and 
regulations, as well as federal and state case law. As the IDEA mandates, IHOs must be able to 
search for, review, understand and rule upon case law, as they are charged with “knowledge of, 
and the ability to understand legal interpretations” of the IDEA by State and Federal Courts. See 
20 U.S.C. § 1415(f)(3)(A)(i)-(iv).   Thus, a hearing officer has to have the skills and training to 
conduct research on state and federal case law in databases such as Westlaw and Lexis, review 
and analyze case law cited by parties and render a decision interpreting case law	that is consistent 
with or that can distinguish the precedent cited by the parties.   These are skills that are generally 
taught in law school and honed through years of the practice of law.  These skills cannot be 
learned in a brief, turn-key training, or the state would not require lawyers to attend law school, 
pass the bar and take continuing education courses in order to engage in these activities.   

New York Should Not Look to Non-lawyer States To Set Policy 

Leaving aside whether permitting most non-lawyers to serve as hearing officers, given 
the history of problems that non-lawyer hearing officers has caused, the fact that three or four 
other states may still allow it is not a proper justification for rolling back this change.  

New York is supposed to be a leader in the areas of civil rights, disability rights and 
children’s rights.  As the Wilkins Memo indicates, an overwhelming majority of states only use 
lawyers as hearing officers.  Other than a few states where non-lawyers have been grandfathered 
in following policy changes, non-lawyers are used only in Arizona, Oklahoma, Indiana and 
South Carolina.3  In general, New York does not look to these states when setting other types of 
education, civil rights or disability rights policies.  

Moreover, the states that currently use non-lawyers have very few hearings, which means 
that the states do not have an active special education bar.  In the most recent data reported by 
the United States Department of Education (2016-2017), there were only 16 complaints filed in 
the entire state of Oklahoma, 20 in South Carolina, 76 in Arizona, and 74 in Indiana.4  That same 
year, there were 6,282 complaints filed in New York City (see Merced Report at 13) and, upon 
information and belief, significantly more have already been filed in New York City for the  

Eliminate the Two Year Waiting Period for Lawyers who Represent Parents 

 Beyond the adoption of a more equitable compensation plan for hearing officers, the pool 
of qualified hearing officers would expand if the regulations were amended to eliminate the 
waiting period for a lawyer who represented a parent in a due process hearing in New York City 
to preside over hearings in the City. Currently, a lawyer who represented a parent in a due 
process hearing in New York City cannot accept an appointment in New York City for two 
years.  See 8 N.Y.C.R.R. § 200.5(j)(3)(i)(c).   While it makes sense to have a longer waiting 
																																																													
3	Jennifer F. Connolly, PhD, Perry A. Zirkel, PhD, and Thomas A. Mayes, JD, “State Due Process 
Hearing Systems Under the IDEA: An Update,” Journal of Disability Policy Studies, March 2019, 
available at https://journals.sagepub.com/doi/abs/10.1177/1044207319836660 
4 https://www2.ed.gov/programs/osepidea/618-data/state-level-data-files/index.html. 
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period for a lawyer who represented one of the parties (i.e. the school district), there should not 
be a two-year waiting period for a special education lawyer who handled a due process 
complaint. This two-year waiting period is arbitrary, as any hearing officer who is assigned to 
preside over a former client’s case would recuse in any event, regardless of when the hearing 
was held.  Given the current situation, it would make far more sense to eliminate this waiting 
period so that experienced special education lawyers could apply.    

Conclusion  

It would be a gross deprivation of due process to try to “solve” the systemic problems in 
the impartial hearing system by reverting to the failed practice of using non-lawyers to preside 
over IDEA hearings. In light of the fact that this coalition represents significant numbers of the 
parents who are being affected by the hearing delays, we strongly urge you to reject any 
regulatory change that would force any of our clients or pro se parents to proceed before a non-
attorney hearing officer who did not complete law school. Such professionals will not be able to 
satisfy the requirements of the IDEA. 

 A list of signatories to this letter is attached.  

       Sincerely,  

 
THE EMERGENCY COALITION OF 
SPECIAL EDUCATION ATTORNEYS  
FOR A FAIR DUE PROCESS SYSTEM 

             
        /s/     
                 By _______________  

                     See Attached Signatories  

 
Cc:   Sharon Veltman, New York State Education Department  

Louise DeCandia Esq., Counsel, New York State Education Department 
Richard Carranza, Chancellor, New York City Schools  
Howard Friedman, Esq. 
Karen Goldmark 
Cheryl Williams, Esq.  
Deusdedi Merced, Esq. 
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Steven J. Alizio, Esq. 
The Law Office of Steven Alizio, PLLC 
80 Broad St., 5th Floor 
New York, NY 10021 
Phone: 347-395-4656 
Email: salizio@edlawny.com 
  
Vida M. Alvy, Esq. 
Alvy Law, PLLC  
1177 Avenue of the Americas, Suite 500 
New York, NY 10036 
Phone: 973-868-0449 
Email: vmalvy@verizon.net 
 
Paul N. Barger 
Barger & Gaines 
Irvington, New York 
Phone: 914-902-5918 
& 
Barger & Gaines 
Shrewsbury, New Jersey 
Phone: 908-242-3635 
& 
Barger & Gaines 
Ann Arbor, Michigan 
Phone: 248-469-4920 
& 
Barger & Gaines 
Norwalk, Connecticut 
Phone: 203-883-6200 
Email: Paul@bargergaines.com 
 
Jaclyn Okin Barney, Esq. 
Okin Barney, P.C. 
8 West 126th Street 
3rd Floor 
New York, NY 10027 
Phone: 347-559-5098  
Email: jaclyn@jaclynokinbarney.com 
 
 
 

Lauren A. Baum 
Kristen M. Chambers 
Susan Fingerle 
Law Offices of Lauren A. Baum, P.C. 
171 Madison Avenue, Suite 300 
New York, New York 10016 
Phone: 212-644-4414 
Email:lbaum@nyspecialedlaw.com 
Email:kchambers@nyspecialedlaw.com 
Email:sfingerle@nyspecialedlaw.com 
 
Law Firm of Anton G. Cohen P.C. 
618 Coney Island Avenue 
Brooklyn, NY 11218  
Phone:  (718) 702-5702 
Email: anton@aplawny.com 
 
Scott M. Cohen, Esq. 
The Law Office of Scott M. Cohen 
PLLC 
245 Saw Mill River Road, Suite #106 
Hawthorne, NY  10532 
Phone: 646-580-2281 
Email: scott@scottmcohenlaw.com 
 
Andrew Cuddy 
Cuddy Law Firm, P.L.L.C. 
Auburn Office  
5693 South Street Rd. 
Auburn, NY 13021 
& 
Westchester Office 
400 Columbus Ave. 
Suite 140S 
Valhalla, NY 10595 
Phone: 315-370-4020 
Email: acuddy@cuddylawfirm.com  
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Gina DeCrescenzo, P.C.  
Gina M. DeCrescenzo, Esq. 
180 South Broadway, Suite 302 
White Plains, NY 10605 
Phone: 914-615-9177 
Email: gina@decrescenzolaw.com 
 
 
Michael Gilberg, Esq. 
Michael Gilberg Attorney-at-Law 
Somers, NY 
Phone: 914-458-1849 
Email: michaelgilbergesq@gmail.com 
 
Steven L. Goldstein 
Attorney-at-Law 
111 John Street, Suite 800 
New York, New York 10038 
Phone: 212-812-8295 
Email:slgattorney@verizon.net 
 
Courtney Haas, Esq.  
Law Office of Courtney L. Haas LLC 
57 West 57th Street, Ste. 4364 
New York, New York 10019 
Phone: 718-578-2658 
Email: courtney@haaseducationlaw.com 
 
Gloria Bruzzano 
Susan Cohen 
Anishah Cumber 
Jennifer Frankola 
Elizabeth Hill 
Elisa Hyman 
Lauren Karalis 
Jean Lucasey 
Matthew McCann 
Erin O’Connor 
Aeri Pang 
Ayodele Rashid 
Charles Scholl 
Kim Susser 

The Law Office of Elisa Hyman, P.C. 
1115 Broadway, 12th Floor 
New York, NY 10010 
Phone: 646-572-9064 
Email: elisahyman@gmail.com 
 
Lisa Isaacs, Esq. 
Law Office of Lisa Isaacs, P.C. 
1250 Broadway, 36th Floor 
New York, NY 10001 
Phone: 917-553-7977 
Email: lisaacs@lisaisaacs.com 
 
Melissa Ayre 
Joseph DaProcida 
Michele Kule-Korgood 
Kule-Korgood and Associates, P.C. 
118-35 Queens Boulevard, 17th floor 
Forest Hills, New York 11375 
Phone: 718-261-0181 
Email: mkule@educationlawny.com 
 
Kyle Costello 
Kira Epstein 
Lisa Gibertoni 
Marcy Hagen 
Vanessa Jachzel 
Nora Lynch 
H. Jeffrey Marcus 
Olga Vlasova 
Wendy Zimny 
Law Offices of H. Jeffrey Marcus, P.C. 
NYC office: 
2350 Broadway, Suite 212 
New York NY 10024 
& 
WNY office: 
Law Offices of H. Jeffrey Marcus, P.C. 
19 Limestone Dr., Suite 3 
Williamsville, N.Y. 14221 
Phone: 716-634-2753 
Email:specialedlaw@mac.com 
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Leslie Berson 
Jackie DeVore 
Noelle Forbes 
Gary S. Mayerson 
Maria McGinley 
Susan Wagner 
Mayerson & Associates 
330 West 38th Street, Ste. 600 
New York, New York 10018 
Phone: (212) 265-7200 
Email: gary@mayerslaw.com  
 
Law Office of Neal Rosenberg 
111 John Street 
22nd Floor 
New York, NY 10038 
Phone: 212-732-9450 
 
Law Offices of Nancy Rothenberg 
PLLC 
63 Kent Drive 
Cortlandt Manor, New York 10567 
Phone: 917-805-3377  
Email: nancy@lawofficesnr.com 
 
Randi M. Rothberg, Esq. 
Thivierge & Rothberg, P.C. 
NYC Office 
5 Hanover Square, Suite 1201 
New York, New York 10004 
Phone: 212-397-6360  
& 
Long Island Office 
200 Willis Avenue 
Mineola, New York 11501 
Phone: 516-280-4449  
Email: Randi@trspecialedlaw.com 
www.trspecialedlaw.com 
 
 
 

 
Nicole Q. Saldana 
Law Office of Nicole Q Saldana PLLC 
30 Wall Street, 8th Floor 
New York, NY 10005 
Phone: 212-709-8070 
Email: nicole@nsaldanalaw.com 
 
Bonnie Spiro Schinagle,Esq. 
Law Offices of Bonnie Spiro Schinagle 
6800 Jericho Turnpike, 120W 
Syosset, N.Y. 11791 
Phone: 516-967-5874 
Email: Bschinagle@schinaglelaw.com 
 
Michele Siegel 
Law Office of Michelle Siegel  
300 Elizabeth Street 
Garden Suite 
New York, NY 10012 
Phone: 646-530-2130 
Email: MichelleSiegel@msiegelaw.com  
 
 
Regina Skyer 
Jesse Cutler 
Greg Cangiano 
Diana Gersten,  
Sonia Mendez-Castro, 
Will Meyer, 
Abbie Smith 
The Law Offices of Regina Skyer and 
Associates 
142 Joralemon St #11c 
Brooklyn Heights, NY 11201 
Phone: (212) 532-9736 
Email: jcutler@skyerlaw.com 
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Jennifer Ratcliff 
Ratcliff Law, P.L.L.C. 
300 Park Ave., 12th Floor 
New York, NY 10022 
Phone: 646-741-3030 
Email: Jennifer@Ratclifflaw.org 
 
Tamara Roff 
Tuneria Taylor 
Lauren Goldberg 
Felipe Rendon 
The Law Firm of Tamara Roff, P.C. 
136 Madison Avenue, 5th Floor 
New York, New York 10016 
Phone: 646-722-3829 
Email: tammi@rofflaw.com 
 
Law Offices of Irina Roller, PLLC 
40 Wall Street - Suite 2508 
New York, NY 10005 
Phone: 212-688-1100 
Email: Irina@nycSpecialEducation.con 
 
Tracey Spencer Walsh 
Spencer Walsh Law, PLLC 
625 W 57TH ST SUITE 1810 
New York, NY 10019 
Phone: 212-401 1959 
Email: tracey@spencerwalshlaw.com 
 

 


	ECSEFDP LTR 2.13.20 Revised
	Coalition Signatories RV

